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UNITED j>r.'.12V DISTRICT COURT 

FAS'rjnri district ov ::ew yorx 

UNITED STATES OF A 5 IE RICA 
-against- 
AHDREW FURF.Y, 

Defendant. 


X 

XIIPORUVnCN 

Cr. 170._ 

(18, U.S.C., 53031, 
Fed. Juv. Tol. Act) 

X 


T31E UNITED STATES ATTORNEY CHARGES* 

ANDREW I tJrr.Y 


is a juvenile delinquent within the statutes 
of the United Stater, and particularly the 
Juvenile Delinquency Act, in that on or about 
the 19th day of December 1?7i, within the 
Eastern District of New York, he did Knowingly 
and intentionally ponao3S with intent to 
distribute nppronijmtc!ly one nr. 1 ono-quartcr 
(1-1/4) pounds of opium, a Schedule ±1 
narcotic drug controlled srLntar.co in violation 


of Title 21, U.S.Co, 5041(a)(1). 

(Titlo 10, United Staton Code, Section 5031, 
Faderal Juvenile Delinquency Act.) 
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I, A.'<’DRZ'.s’ FURLV, the cbovo-r.n-.eel juv-nila, having 
-.an dv.ly apprised of r.:y Constitutional rr-’ v.» ■ <n-- t ,vJ 
...nsru. ar.c penalty prov.L r >>ons of the Federal r>>: : 

rolip' v.ency Act, Co hereby con r. ant that the UhlYCJ - ; r, 
or ;•...ICA, by r.orrjST A. rDUOZ, Unitad states Atcorr. y *.•■>-* 
I 1 ..; ; a':tarn r Harriet o: h •’••■’ York, ’.I'scco! '-ii:.t re a.; a 
i ".v 'i'.i i v.li.. j-:.t pursuant to the jrovi^iu:’.s or t. .• 


I’cc'cral .3aveailo .\ilinquoacy not. 


Dated! Brooklyn, 'low York 


T- 


1 ? 71 > 


Allbl'i.Vi 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OR NEV/ YORK 

- --_________-- X 


UNITED STATES OF’ AMERICA 
- against - 
ANDREW FUREY, 


73-C-608 


MEMORANDUM and ORDER 


Dofendnn t. 


X 


APPEARANCES: 

RONALD DE PETRIS, ESQ. (Edward J.Bovd, V, Esq., United 
States Attorney, of Counsel) for cno Government. 

RICHARD C. MOONEY, ESC). (Messrs. Furey and Mooney, of 
Counsel) for Defendant. 


DOOLING, D.J. 


Defendant-juvenile moves to dismiss 
for failure to bring the case to trial with 
the arrest of the juvenile. 

On December 19, 1972, the defendant 


the proceeding 
in six months of 

was arrested at 


his residence and on the 
signed by Joseph Corcoran 
States Bureau of Customs, 


same day was charged in a coup la*. 
, a special agent of the United 
with possessing with intent to 


n 
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distribute about one and one-quarter pounds of opium, a 
Schedule II narcotic drug controlled substance in violation 
of 21 U.S.C. § 841(a) (1). The offense of fv 84.1(a) (1) in a 

• j 

felony punishable by a fine not in excess of $28,000.00 and 
imprisonment for a term not in excess of 18 years, plus, in 
any case in which a sentence of imprisonment is imposed 
under the section, a special additional parole term of not 

i 

less than 3 years. Defendant was on the same day arraigned • 
before Magistrate Brisach and was at first held to $10,000.00 
bail to be furnished in the form of a surety bond, a bail 
amount 'reduced apparently on the following day to $5,000.00 
to be given in the form of a surety bond. The defendant was 
released on that day or a day later upon giving the surety 


bond. ; 

The hearing evidence is clear that the Assistant 

United States Attorney was soon in touch with rha defendant s 
uncle, James Furey, who is a lawyer, whose practice consists 
primarily of the trial of civil actions, but who also has had 
experience in trial in the state courts of criminal actions. 
Mr. James Furoy had at the time no acquaintance with the 
provisions of the federal Juvenile Delinquency Act, anci it 
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soon appeared that the defendant was a juvenile. Defendant 
was born on April 23, 1955. 

} 

What occurred between the date of arraignment and 
the date, June 21, 1973, when the information was filed upon 
the juvenile's consent is, most unfortunately, a matter of 
dispute. However, it is clear that it was made apparent 
that there were tv/o ways of proceeding, first , proceeding 

» 

against the defendant as an adult offender, which as a matter 

i 

of law would require an express direction of the Attorney 

• 

General (as distinguished from the United States Attorney), 
and, second , procedure against the defendant as a juvenile 
delinquent, which would require the consent of the defendant. 
The recollection of the Assistant United States Attorney is 
that the matter of which weiy to proceed was submitted to 
Washington, and the recollection of defense counsel is that, 

I 

f 

explicitly or implicitly, the Assistant United States 
Attorney gave defense counsel the impression that the 
Assistant United States Attorney was seeking authorization to 
proceed against the defendant as an adult. 

i 

In any event, it appears that it was not until 
February or early March that the matter of which way the 
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Government would propose to proceed had been cleared with 
Washington; the determination v/as that the Attorney General 
would not direct procedure by an indictment if the defendant 

i 

assented to juvenile procedure. ' ' 

i 

Again in this period, there may have been limited 
contact between counsel, and, again, their recollections are 
at variance. The Assistant United States Attorney's 

• I 

I 

recollection is that he definitely got the impression that 

I 

the proceeding would not be contested; counsel for the 
defense have the very different recollection that the United 
States Attorney would not accept a plea of any kind except 
guilty as charged. The Assistant United States Attorney s 
recollection is that he outlined the nornial juvenile procedure 
in the district, which tends to obliterate the distinction 
between contested and uncontested juvenile proceedings since 

i 

even where the juvenile and counsel indicate that there will 
not be a contest, a hearing is conducted to make sure, through 
an evidentiary showing, that the juvenile did in fact 
transgress the law. Defense counsel insists that he did not 
learn of these matters unMl December. 


FH' ?3—3-V< -’. 1 - MM-# I r,3 
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In any event on or about June 18, 1973, the j 

Assistant United States Attorney sent a letter to defense , 
counsel to the effect that the matter would be on for , 

t 

consent to proceed against the defendant as a juvenile on ( 

i 

June 21, 1973, before the Honorable Orrin G. Judd. The 

i 

practice under the Individual Assignment and Calendar Rules 
of the Eastern District is that the Miscellaneous Judge 
conducts juvenile consent procedures under 18 U.S.C. § 5033 
and then keeps the case as assigned judge. See Rule 5 (a) (10) 
Defense counsel insists that the letter of June 18, 1973, 
was thc^ only notice he ever had of what was forthcoming, 
although such a letter might seem to presuppose enough 
earlier discussion 1o warrant the Assistant's expectation 
that there would be a consent. On the 21st oi Juno the 
consent proceedings took place before Judge Judd. The 
information charging juvenile delinquency was filed on 
June 21 and to it was appended the defendant's consent to 
juvenile procedure. 

The rule of the Eastern District is clear that 
juvenile cases must go before the Miscellaneous Judge for 
the execution of consent and the filing of the information 
which thereupon initiates the case and that, by exception. 


ri f- -5..7—-0-17-^ - *>133 







t 


A 11 


the juvenile cases are not randomly assigned as are a Id- 
other eases but remain with the judge who supervised the 
taking of the consent; the general theory is that the 
importance of the consent procedure counsels the advisability 
of having the same judge continue with the erase throughout. 

For some inexplicable reason the case was not assigned to 
Judge Judd and exactly when it was randomly assigned is not 
clear. It was, however, before September 1, 1973, assigned 

to the undersigned. 

For whatever reason, no Notice of Readiness v/as 
filed by the United Stater, Attorney and the case was not 
called up for actio;- by the undersigned. However, in 
October of 1973 the Assistant United States Attorney inquired 
of the undersigned about the status of the case, end an 
initial conference date satisfactory to counsel was set up 
for December 13th. On that date the defendant announced, 
and on December 14th filed, the present rr.otion to dismiss 
for failure to comply with the rules respectmic prompt 
disposition (Rule 50, and Plan for Achieving Prompt Disposi¬ 
tion of Criminal Cases). 

The Assistant United States At tor.*.-, ha: stated, and 
there i-> no reason to doubt, that tne Go.' 1 * ■ n. ’c-nt h... 


FPl- CV}_- 3 - 1 ' 'O' -3 
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times been ready for trial. The case appears to be one 
presenting no particular trial problems from the Government' 
point of view, its witnesses are available, and no trial 
problems have at any time been anticipated. There would be 
considerable difficulty here in finding that there was an 
adequate communication of explicit notice to the district 
judge that the case was ready for trial, and the omission to 
employ the usual form of Notice of Readiness leaves it quite 
uncertain whether that was done within six months after the 
Attorney General advised that he would not require that the 
defendant be proceeded against as an adult. However, the 

confusion over the assignraent of the case away from the 

\ 

judge who took the consent in part excuses the failure of 
formal procedures, and an additional circumstance is that, 
again, there is no reason to doubt that the Assistant United 
States Attorney believed that there would not be a consent 
even though the defense counsel believed chat the Government 
was unprepared to make ar.y concessions and was requiring a 
plea of cruilty ar.d that, therefore, the case v/culd have to 
be tried in a full dress way. Such a misunderstanding is 
quite possible since, as the Assistant United Star 
Attorney has pointed out as a witness in the care, it is 
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difficult to tell whether a juvenile case in proceeding 
without contest or. not; there is always an evidentiary 
hearing, the juvenile is always represented by counsel, and 
there is always some interrogation by defense counsel. Theie 
is, again, ground for misunderstanding since the general 
federal practice, at least in the Eastern District, leaves 
no genuine room for negotiation over the disposition of a 
juvenile case. The very nature of a juvenile proceeding 
leaves nothing to negotiate about. 10 U.S.C. § 5034 does 
not distinguish underlying offenses; in a sense evory 
juvenile case is identical whether the underlying chaigc is 
one, as in the present case, in which a fearful sentence may 
be imposed, or one (e.g., a Dyer Act charge) in which a 
fairly limited sentence is the maximum sentence possible in 
the case of an adult. 

No purposive delay by the Government has occurred. 
Inadvertence and administrative contusion compound.. J by 
clerical omissions on the parts of the Assistant Uni-....d 
States Attorney, the undersigned and the Clerk’s office have 
caused the delay. No advantage has accrued to the Government 
certainly from the delay. Marked advantage has accrued to 
the defendant, who, if found to be a delinquent cannor be 


kvi-.-v s-’.r.r:— s-:m—"uj 
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committed beyond his 21st birthday; each moment of delay in 

hearing reduces the maximum ten., of the juvenile's commit- 
ment or probation. 

The case is one in which, if it is within Rule 4 of 
the Plan, falls into the class of cases in which the six 
months limitation period would be extended because the delay 

has been occasioned by exceptional circumstances within the 
idea of Rule 5 (h) . 

j 

However, June 21st, 1973, is the base-line date for 
this case. On that date fo* the first time the defendant 
was changed as a juvenile delinquent. The notice of readi¬ 
ness was filed on December 21, 1973, and on December 13, 1973 , 
the Government unequivocally advised defendant and the Court 
that it was ready and willing and anxious to proceed. At the 
hearing of the motion on the late afternoon of December 20th, 
the Court advised counsel that the juvenile proceeding could 
be heard either in the days immediately following Christmas 
or in the days immediately following New Years de . Defense 
counsel chose the latter date, reserving their protest 
against the conduct of any proceedings in the case. The case 
will, therefore, be heard on January 2, 1974, on the basis 
that the Government was ready within six months of June 21, 
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1973 and that the case was set down for a hcariny before the 
expiration of the six month period and in effect on the first 
open date acceptable to defense counsel. 

Under 18 U.S.C. §§ 5031 and following, a juvenile's 
commission of an act in violation of the law of the United 
States (other than a cajjital offense) is juvenile delinquency 
It is not either a misdemeanor or a felony. Juvenile 
delinquency admits of no degrees and of no differences in 
the hind of rehabilitational or penological treatment that 

N. 

follows upon a determination that a juvenile is a delinquent 
For example. In Ivan V. v. City of New York , 1972, 407 U.5. 
203, the Court spoke of " . . . the essentials of due 

process and fair treatment that must be afforded at the 
adjudicatory stage when a juvenile is charged with an act 
that would constitute a crime if: committed by an adult 
(underscoring supplied)As the Court pointed out in 
M cKei >.'• '* r v. Pennsylvan ia, 1971, 403 U.S. 528, 54.1, juvenile 
proceedings are sui g»naris , neither criminal nor civil in 
their full implications, and the juvenile is not constitu¬ 
tionally entitled to a jury trial. 


ri'i-iu- ~ n-r.-’y) m-oi’j 
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In the x^rcsent. case the felony complaint upon which 
the defendant was arrested has .ompletely lapsed. No 

i 

indictment followed upon it. Once the defendant, by his 

I 

consent, permitted the juvenile proceedings to go forward, 

I 

the risk of indictment for the felony, and exposure to the , 
fearful punishment that attaches to it, wore totally 
removed. The felony charge was disposed of on June 21st, and 

* l 

a new and very different case addressed to a different aim 

I 

"V 

was then initiated. 

Accordingly, it is 

» ORDERED that the motion for an order dismissing 
juvenile proceedings for failure to bring it earlier to trial 
is in all respects denied, and the alternative motion, for 
an order requiring the Government to produce for inspection 
and copying certain documents allegedly taken from the 

I 

defendant's home, is denied as having become moot through 
the production of the material on request at the hearing on 
December 20, 1973. 


Brooklyn, New York 



December 27, 1973 


/ 
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UNITED STATES COURT OF APPEALS 
Fok the Second Circuit 
No. 1098—September Term, 1973. 

<Argt'cd June 5, 1974 Decided July 2, 1974.) 

Docket No. 74-1410 


United States of America, 

—against— 
Andrew Furet, 


Appellee, 


Appellant. 


Before : 

Kaufman, Chief Judge, 

Mansfield and Mulligan, Circuit Judges. 

Appeal from a judgment of the United States District 
Couit for the Eastern District of New York, John F 

Doolmg, Jr., Judge, finding appellant to he a juvenile de¬ 
linquent in violation of 18 U.S.C. §5031. 

Judgment vacated and case remanded with instructions. 


Paul B. Bergman, Assistant United States At¬ 
torney (David G. Trager, United States 
Attorney, Eastern District of New York, 
Raymond J. Dearie, David A. DePetris, As¬ 
sistant United States Attorneys, of Coun¬ 
sel), for Appellee. 

James M. Furey, Hempstead, New York (Furey 
& Mooney, on the brief), for Appellant. 
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Mulligan, Circuit Judge: 

Andrew Furey appeals from a judgment entered in the 
United States District Court for the Eastern District of ‘ 

New York on March 8, 1974, following a noil-jury trial be¬ 
fore Hon. John F. Pooling, Jr., finding appellant to be a 

juvenile delinquent in viola.ion of IS U.S.C. ‘ 50.51 and 

* » 

committing him in accordance with IS U.S.C. §50114 to the 
custody of the Attorney General until he reaches the ago 
of 21. The judgment is based upon an information charging 
that Furey possessed with intent to distribute about 1U; 
pounds of opium in violation of 21 U.S.C. § 841(a)(1). 

During a routine examination of incoming overseas mail, 
inspectors discovered the presence of opium in a 1 ’.i pound * 

package which was addressed to the appellant Andrew 
Furey. On December 19, 1972, the package was duly 

delivered to Furey’s home under controlled conditions by v 

a regular letter carrier of the U.S. Postal Service. Shortly 
thereafter, while two of the surveilling agents were enter¬ 
ing appellant’s home through the front door, a third agent 
observed someone throwing a parcel from a back window \ 

of an upstairs bedroom, the same room in which the appol- j 

lant was apprehended by the other agents. The parcel con¬ 
sisted of one slab of opium and another of hashish, 
wrapped in plastic. 

Furey does not complain on this appeal about the seizure 
of these drugs, but rather contends that the district court 
erred in failing to suppress certain letters taken from a 
bureau in his bedroom. The argument is frivolous in view 
of the substantial evidence to support the district court’s 
findings that the agents reasonably believed that the drugs 
thrown from the window did not comprise all the drugs > 

which had been delivered to Furey’s home and that the 
search of his bureau did not take place until after the j 

4G48 t 
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agents had procured a warrant and had further obtained the 
consent of Furey’s mother to search the premises. 

Furey’s other argument on appeal, however, is more sub¬ 
stantial. Farcy urges that the district, court erred in deny¬ 
ing Ills motion to dismiss, which was based on the ground 
that the Government was not ready for trial within the 
time prescribed by the Fastern District’s Flail for Achiev¬ 
ing Prompt Disposition of Criminal Cases (the Plan). 1 
Under Kule -P of the Plan “the government must he ready 
for trial within six months from the date oi the arrest, 
service of summons, detention, or the filing of a complaint 
or of a formal charge upon which the defendant is to be 


1 The Plan, which, in accordance with Fed. K. Crim. P. 50(b), was 
adopted by the judges of the United States strict t’ourt for the 
Eastern District of New York ami approved by the Judicial Council, 
became effective on April 1, 107.1 and therefore grverns the disposition 
of this case. See Hilbert V. DooVkii, 47f". K.2d 3?5. 356 n.2 (2d fir.) 
(rn banc), cert, denied, -114 U.S. 87S (1073). The Pastern District’s 
Plan, like that of the Southern District, adopted many of the provi- 
aions of the Second Circuit Pules Pegnrding Prompt Disposition of 
Criminal Cases (which were superseded by the d : -triet courts’ prompt 
disposition plans') and therefore many court decisions under those 
Pules have precedential value when construing provisions of the Plan. 
United States v. Jlouman, 493 F.2d 594, . r '95 n.3 (2d fir. 19,4). 

2 Pule 4 of the Plan provides: 

In all cases the government must be ready for trial within six months 
from the date of the arrest, service of summons, detention, or the til¬ 
ing of a complaint or of a formal charge upon which the defendant is 
to be tried (other than a scaled indictment), whichever is earliest. 
If the government is not ready for trial within such time, and if the 
defendant is charged only with non-capital offenses, the defendant may 
move in writing, on at least ten days’ notice to the government, for 
dismissal of the indictment. Any such motion shall be decided with 
utmost promptness. If it should appear that sufficient grounds existed 
for tolling any portion of the six-months period under one or more 
of the exceptions in Itule 5, the motion shall he denied, whether or 
not the government has previously requested a continuance. Other¬ 
wise the court shall enter an order dismissing the indictment with 
prejudice unless the court finds that the government’s neglect is 
excusable, in which event the dismissal shall not he effective if the 
government is ready to proceed to trial within ten days. 
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tried (oilier than a sealed indictment), whichever is earli¬ 
est.” liulo I further provides that if the Government is 
not ready within the six-month period, the indictment shall 
be dismissed with prejudice, unless the period has been 
tolled under one or more of the exceptions listed in Kule 5 
or the Government’s neglect is found to have been excusable. 

Furcy was arraigned on the afternoon of his arrest, 
December 19, 1972, before Magistrate Brisach on a com¬ 
plaint, signed by a special agent of the United States 
Bureau of Customs, charging that Furey had possessed 
with intent to distribute 1 1 i pounds of opium in violation 
of IS U.ft.C. § 841(a)(1). lie was released from custody 
a few days later upon the giving of a £5,000 surety bond. 

It soon became dear that Furey, who was born on April 
23, 1955, had not yet become 18 years of age and was there¬ 
fore a juvenile within the meaning of IS U.S.C. §5031. 
Because of his juvenile status, there were two ways in 
which the case against Furey could have proceeded: (1) 
as an adult oflender, which would have required an express 
direction by the Attorney General; or (2) as a juvenile 
delinquent, which required the appellant's consent. 18 
U.S.C. §5032. The determination of the alternative to be 
followed here was submitted to the Attorney General, 
although it is not clear when this was done. In any event, 
sometime in February oi early March, 1973, tlie determina¬ 
tion was made that the Attorney General would not direct 
criminal proceedings against Furey if he would consent to 
the juvenile delinquency procedure. 

In March and April, 1973, there was apparently some 
discussion between counsel from which the prosecutor got 
the impression that Furey would not only consent to delin¬ 
quency proceedings, but also would not contest the adjudi¬ 
cation. Little else, however, transpired until .Tune IS, 1973, 
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when (lie Assistant United States Attorney sent a letter 
to defense eounsel informing him that, in accordance with 
18 U.S.C. §5033, the matter would he heard to obtain 
consent to proceed against the defendant as a juvenile 
delinquent on dune 21. 10(3, before ITon. Oniin (1. Judd, 
United States District Judge for the Eastern bislriet. r l he 
hearing tool; place as scheduled and the information charg¬ 
ing juvenile delinquency \\a~ filed with the defendant s 
consent appended to it. Although under the Eastern Dis¬ 
trict’s Local Kules, Judge Judd, having supervised the 
talcing of the consent, would normally have bom assigned 
the case, it was, for sonic unexplained reas/n, randomly 
assigned to Judge Booling. The precise assignment date 
is not known but it was sometime before September 1, 1973. 

Nothing further took place until October, 11*73 at which 
time the Assistant made inquiry of Judge Dialing as to 
the status of the matter and an initial conference was 

scheduled for ..mber 13th. At that conference defense 

counsel announced his intention to move for dismissal on 
the ground that the Government had not complied with 
Hole 1 of the Eastern District’s Ulan. The Assistant- advised 
that the Government was ready to go to IriiJ, although 
a formal notice of readiness was not Filed until December 
21, 1973. On tlm day following the conference, tlie defen¬ 
dant filed his motion to dismiss, which Judge Dueling, after 
a hearing, denied in a memorandum and order dated Decem¬ 
ber 27,1973. Despite the fact that almost a yearhad elapsed 
between the defendant’s arrest and the Government’s 
expression of readiness for trial, Judge Dooling found no 
violation of Tlule 4 of the Ulan: 

No purposive delay by the Government has occurred. 
Inadvertence and administrative confusion compounded 
by clerical omissions on the parts of the Assistant 
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United States Attorney, the undersigned and the 
Clerk’s oflire have caused the delay .... 

The case is one in which, if it is within Rule 4 of 
the l’lan, falls into the class of cases in which the six 
months limitation period would he extended because the 
delay has been occasioned by exceptional circumstances 
within the idea of Rule (h). 

However, dune 21st. 1973, is the base-line date for 
this case. On that date for the first time the defendant 
was charged as a juvenile delinquent. The notice of 
readiness was filed on December 21, 1973, and on De¬ 
cember 13, 1973, the Government unequivocally advised 
defendant and the Court that it was ready and willing 
and anxious to proceed .... The ease will, therefore, 
be heard on January 2, 1974, on the basis that the Gov¬ 
ernment was ready within six months of June 21, 1973 
• • • • 

Judge Dooling did not consider the issue of whether the 
Government’s conduct here, assuming it constituted “neg¬ 
lect, ’ should be characterized as “excusable neglect.” 

On January 2, 19<4, the date set for the juvenile delin¬ 
quency hearing, Furev petitioned this court for a writ of 
mandamus and moved for a stay of prosecution. Circuit 
Judge Henry J. I* ricndlv denied the motion for the stay 
and accordingly dismissed the petition for mandamus as 
moot. Furey v. Dooling, Docket Xo. 74-1004 (2d Cir .Tan 
2, 1974). 

As a matter of policy we see no reason why juvenile 
delinquency proceedings should be excluded from the cover¬ 
age of the Plan. The same policies which precipitated the 
enactment of rules providing for the prompt disposition of 
criminal proceedings are applicable whether the person 
charged is an adult or a juvenile. Thus, the deterrence 
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afforded by prompt disposition, 1 the potential prejudice to 
any defense arising from delay as well as the disruption 
and anxiety created by a criminal charge, 4 are present 
whether the accused be a juvenile or an adult. 

Tt is, of course, true that the Plan is directed toward the 
“Prompt Disposition of Criminal Cases,” and we have re¬ 
cently observed that “[proceedings under the [Federal 
Juvenile Delinquency] Act are plainly different from the 
ordinary criminal prosecution,*' hinted States v. lanes, 

_F.2d at-,-slip op. 4120, 4200-07 (2d Cir. June 

14, 1974). 11 has also been recognized, however, that de¬ 
linquency proceedings are not devoid of criminal aspects 
'and the courts have carefully shunned the approach of de¬ 
termining the rights of juveniles by characterizing delin¬ 
quency proceedings as either “criminal or “civil.” See 
McKelver v. I’cnnsi/hauia, 40” U.S. ;>2S, 541 (19<1) (plu¬ 
rality opinion). In view of the salutary purposes of the 
Plan, which are in no way inhibitory of the goals of the 
juvenile court but are rather compatible with its protec- 

3 The Advisory Committee on the Rules in their notes in connection 
with Fed. It. Crim. P. 50(h) recognized that th~ "ublie has a sub¬ 
stantial interest in the prompt disposition of criminal matters, since 
“it is the certain and prompt imposition of a criminal sanction 
rather than its severity that has a significant deterring effect upon 
potential criminal conduct.” See also United States v. Folhns (11), 
487 F.2d -109, 413 (2d Cir. 1973). 

4 In United States v. Marion, 404 U.S. 307, 320 (1971), Iho Supreme 
Court observed: 

Inordinate delay between arrest, indictment, and trial may im¬ 
pair a defendant’s ability to present an effective defense. Hut 
the r.injor evils protected against by the speedy trial guarantee 
exist quite apart from actual or possible prejudice to au accused s 
defense. To legally arrest and detain, the Government must 
assert probable cause to believe the arrestee has committed a 
crime. Arrest is a public act that may seriously interfere with 
the defendant’s liberty, whether he is free on bail or not, and 
that may disrupt his employment, drain his financial resources, 
curtail his associations, suoject him to public, obloquy, and create 
anxiety in him, his family and his friends. 
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tivo and paternalistic procedure ( McKnvcr v. Pennsyl¬ 
vania, snyra, 403 U.S. at 345), we are persuaded that 
juvenile delinquency adjudications were not intended to be 
beyond the scope of the Han. See also In re Gault, 387 
U.S. 1, 17-18 & n.23 (1%7). 

Having - concluded that the Plan is applicable here, we 
cannot agree that the baseline date is June 21, 1!)73, the 
date the information and appellant’s consent were filed. 
Rule 4 of the Plan expressly provides that the six-month 
period runs “from the date of the arrest ... or the filing 
. . . of a formal charge upon which the defendant is to be 
tried . . . whichever is earliest." (emphasis added). Here, 
the appellant was arrested on December If), 1072 for the 
same offense that served as the basis for the delinquencv 
adjudication. 

On June 21st, the nature of the proceeding against Furcy 
did change from that of a felony prosecution to that of a 
delinquency adjudication, but this does not justify ignoring 
the plain language of Rule 4, especially since the Govern¬ 
ment’s proof in the delinquency proceeding was no differ¬ 
ent than that which would have been required in the felonv 
prosecution bad that been pursued. It is no answer to sug¬ 
gest that Furcy by consenting to juvenile treatment avoided 
the severe penalties of a felony conviction. Making a juve¬ 
nile’s right to speed,, adjudication depend upon his refusing 
to consent would introduce into the juvenile court process 
a factor which could be nothing ’ ounter-productive. 
Counsel, faced with factual situations like that presented 
here (six months having elapsed prior to the consent hear¬ 
ing), might well feel bound to balance the risks of a felony 
conviction against the possibility of having the charges dis¬ 
missed for failure to comply with the Plan. This would in¬ 
troduce a factor which is contrary to “the strong public 
interest in encouraging resort to the procedures for han¬ 
dling and treatment of juvenile delinquents established by 
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within the ordinary meaning of that tonn. Cf. Lnited States 
v. Hollins (II), 487 F.2d 409, 112 (2d Cir. 1973). At least 
after the Attorney General’s determination in February 
or early March, all the prosecutor had to do was schedule 
the consent heavin'.; ao determine whether the ease would 
proceed as a delinquency adjudication or as a felony prose¬ 
cution. Due diligence would have produced the appellant 
so far as the record before us would indicate. 

The Government has also urged that the period prior 
to consent in juvenile delinquency proceedings should al¬ 
ways be considered to constitute “exceptional circum¬ 
stances” within the moaning of Dale 5(h).‘ Admittedly, 
because of the necessity of obtaining (1) the direction of 
the Attorney General and (2) the juvenile’s consent, such 
proceedings do present distinct problems, and the district 
courts, upon further reflection, may find it advisable to 
amend their prompt disposition plans to incorporate a 
specific provision governing juvenile proceedings. How¬ 
ever, as the I’lan exists, we cannot accept the Govern¬ 
ment’s construction, which would again have the effect of 
having the six-month period commence to run on the day 
the information and consent are filed rather than the date 
of arrest, which is the clear intent of the l’lan. It there 
is anything that Rule 5(h) was not intended to cover, it 
is the blanket type of exclusion proposed by the Govern¬ 
ment here. As Chief Judge Kaufman pointed out in United 
Stales v. Rollins (I), 475 F.2d 1108, 1110 (2d Cir. 1973), 
“‘Other periods of delay occasioned by exceptional cir¬ 
cumstances,’ was intended to cover extraordinary occasions 
that the drafters could not envision . . . .” See also United 
Slates v. Faraloro, 493 F.2d G23, 025 (2d Cir. 1974). 
Juvenile delinquency proceedings can hardly be so char¬ 
acterized. 

7 “Other period of delay occasioned by exceptional circumstances” arc 
excluded from the six-month period by Kulc 5(h). 
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Neither can we agree with the district judge that the 
delay in this case was due to “exceptional circumstances.” 
The determination of the Attorney General came in a 
reasonably timely fashion. Less than four months had 
elapsed since the arrest and, as the district court recog¬ 
nized, the case presented no particular trial problems. Ap¬ 
parently there was an administrative mix-up in the Clerk’s 
Office regarding the assignment of the case and Judge 
Dooling did not call the case up for action, but we fail 
to see why these facts should be characterized as “excep¬ 
tional circumstances” so as to relieve the Government of 
its obligation of timely filing its notice of readiness. The 
Eastern District's prosecutors were well aware that the 
better practice was to file the notice of readiness with the 
Clerk’s Office and not directly with the assigned judge. 
United Stairs v. Piano, 478 F.2d 3S6. 3S9 (2d Oir. May 9, 
1973). Nor have we been presented with any unusual 
conditions in the United States Attorney’s Office which 
rise to the level of “exceptional circnmstancos.” See 
United States v. Favaloro, supra. The prosecutor here, of 
course, not only was under the impression that Furev 
would consent to delinquency proceedings but also that 
the proceedings would not be contested. This misunder¬ 
standing, however, does not bring the ease within ^ule 
5(h). Unlike adult prosecutions in which plea negotiations 
may in some instances constitute exceptional circum¬ 
stances, see United States v. Scafo, 470 F.2d 748 (2d Oir. 
1972), juvenile proceedings are of_such nature that there 
is^n_O.Uij.ng-about which to negotiate."^18 U.S.C. §$5031 & 
■503-1 do not distinguish underlying offenses and there is 
no claim here that the Attorney General’s determination 
was conditional 0.1 the juvenile proceedings being uncon- 
tested. Moreover, whether the proceeding is contested or 
not, we arc advised that in the Eastern District an ev- 
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identiarv hearing is held 1o insure that the juvenile did 
in fact violate the law. 

Having found that the Plan is applicable and that none 
of the Pule 5 Exceptions urged are pertinent, there still 
remains the possibility that the neglect of the Govern¬ 
ment here was “excusable” under Pule 4 of the Plan. See 
United States v. Bowman, 499 F.2d 501 (2d Cir. 1974). 
This was a question not considered below and therefore 
no findings were made on the point. "We do not find the 
record before ns is sufficiently developed to make the 
determination here. We are not aware that the applica¬ 
tion of the Plan to juvenile proceedings has ever been 
decided before this appeal. The understanding of the 
prosecutor of the P’.in’s applicability at the time of the 
procedures employed below would possibly bring the case 
within United States v. Han man, supra. 

We therefore vacate the judgment of the district court 
and remand for further proceedings on the appellant’s 
motion to dismiss. The district court, after considering 
such additional evidence as may be relevant, should make 
findings of fact on the issue of excusable neglect. If it 
determines that the motion should be denied, it shall enter 
a new final judgment, thereby preserving Farcy’s right to 
further appellate review. In the event it determines that 
the motion should be granted, the charges against Furcy 
should be dismissed. 

Judgment vacated and case demanded. 
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,j UNITED STATES DISTRICT COURT 
'EASTERN DISTRICT OF NEW YORK 

|l 

-X 


n'UNITED STATES OF AMERICA, .✓ 

II r 

•| 

• 


J' -against- 

• 

73 CR GOB 

i! 

s i 

• 

• 

MEMORANDUM 

ANDREW FUREY, 


and 

Defendant. 

• 

ORDER 


(I 

Appearances : 

; i 

i 

RAYMOND J. DEARIE, Esq. (DAVID G. TRAGER, Esq. 

:j United States Attorney, of Counsel) for 

the Government 

j! 

ji RICHARD C. MOONEY, Esq. (Messrs. FUREY and 

MOONEY, of Counsel) for the defendant. 

I 

i 

.DOOLING, D.J. 

»• 

In addition to the findings made in the Memorandum and 

' . i 

Order of December 27, 1973, the further hearing warrants the 
ijfollowing findings: 

i* 

1 After the arrest on December 19, 1972, the case was ^ 

assigned to Assistant United States Attorney David A. DePetris. 

•i i 

It was soon apparent that defendant was a juvenile, and, in 

j: ... i 

jconsequence, after preliminary discussions with defense counsel 

;! . I 

; and the defendant's release on bail, as well as discussions 

•i i 

leading to the disposition of the case as to his brother without 

* I! , t 

^indictment, Mr. DePetris discussed the case with the Chief of 

;! I; 

!• ; 


i 

'i 
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jj ^ K! Criminal Division, Edward Boyd, two or three weeks 
.i. Lt) the arrest. Then, early in January, Mr. DePetris 
communicated with the Attorney General’s office, and, after 
one- follow-up telephone call, was advised in late February 
or earjy March that the Attorney General would not direct 
procedure by indictment, and that, therefore, the case 
would be proceeded with as a juvenile case if the defendant 
! 9 ave thc required consent. Inconclusive talks between Mr. 


be Petr is and defense counsel followed, the content of vhi !; 


is not genuinely recoverable. Finally, on June 10, 1.973, 

ji 1 lie notice of the hearing on the consent procedure was sent 

1 } 

• out and the consent hearing took place, on June 21, 19/3; 
it resulted in the defendant's assenting to juvenile pro¬ 
cedure, as well he might. 

I 

It cannot be said that there was any particular cir- 

j cumstance excusing delay, other than that to be discussed 

I 

| 1 tiler, during the time from December 19, 1972 until D< e-• 

1 j 

j 21, 1973 when a formal notice of readiness was filed. The 
only other date of significance would be a date in October 
or November (over six months after the Attorney General 
declined indictment) at which Mr. DePetris drew the attenti 

: of the court to the case and was given a date for initial 
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conference. There was no concurrence of circumstances that 

could result in characterizing the delay involved as ex- 

/ 

cusnble unless the cir oimstanccs now adverted to can be so ( 
regarded. 

Mr. DcPctris was fairly clear in his recollection that 

i 

at. all of the times when the present case was pending, the 
"Notice of Readiness" was an instrument in regular use in 

• ' i 

the United States Attorney's office, and one that he custc: • 
arily used, although lie also treated an announcemen: o. 
readiness and arranging for a trial date at the time of 
arraignment as an equivalently clear-cut notice >-0 ccui t ar.c. 
opposing counsel that the Government was in fact renoy fo. 

I 

trial and seeking a trial setting. His recollection is 

at some time, he would judge in March, of 1973 there was a 

meeting in the United States Attorney's office in conscquer. e 

of the handing down of a decision in the Court of Appeals 

on the question of Notice of Readiness, and that the 

Assistants were then advised to check their cases for the , 

filing of a Notice of Readiness. Mr. DePetris would connect 

f 

this meeting with the handing down of either United State 
v. Rollins , 475 F2d 1108, decided March 13, 1973, or the 
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definitive cane on the need for the Notice of KencUncsn. 
neited States v. Fierro. 478 F.2d 386. which was decided 

ouKay9 . 1973. While Rollinr is not wholly expressive. 

reasonably . t is the failure 

it mnV.es/cloar the Court's assumptron that - | 

a timely Notice of Readiness that’ ' 
of the Government to file a Y 

occasions the usual defense motion to di.mss (• | 

at 1111-1112). 

Nevertheless, no Notice of Readiness was filed in the, 
present case when it was formally initiated after obtainir ^ 
the consent on June 21. 1973. The state of Mr. DePetris's . 
mind is of course a question of fact and only his evidence ( 
can he available. he said with entirely credible strata '- 
forwardness that he could not and did not contend that he j 
|l considered filing a Notice of Readiness and then concluded , 

1 that he did not need to do so because juvenile cases '-■ere . 
in a class by themselves and not witothe Rule. Mr. 
hePetris, rather, says that the case was a juvenile car", 
that such cases are "different." and that he simpiy did no-, 
advert to the Notice of Readiness requirement in connect 10: 

with the present juvenile case. 

Cases proceeded with as juvenile cases are surpr /, 

ly few in number in the Court. There is -statistical 




I 

l 


A 32 


5 . 

classification for them either in the United States Attorn*y J 
office, in the Probation Office or in the Clerk's office. 

In all three offices they are^treated as criminal cases 

i 

and havofcriminal docket numbers and are assigned as criminal 
cases usually are assigned, except that they all go to the. j 
Miscellaneous Judge on their first appearance in Court for 
| the consent proceeding rather than going immediately under 
the random selection system to an assigned judge. Hence j 
it is rather difficult to track the cases down. At the 
j court's suggestion Mr. DePetris checked through the crimin¬ 
al files on a case-by-case basis and reported that the number 
| 0 f juvenile cases located was indeed small, 10 in 19/2 

i 

and 4 in 1974. In only one of n tse aisc s was a Notice of 

, t 

Readiness filed and that was a case in which the filing 
occurred after the readiness matter came up in the present . 

case. 

Defense counsel object that this sort of check on 
practice is not fair to defense counsel, who really have no 
very practical means of checking the United States Attorney s 
work, and who did not have an opportunity to oversee it. 
Defense counsel were supplied with copies of the docket 
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6 . 

sheets of the cases located by Mr. DePetris's survey but 

* 

counsel argues that they disclose little and do not cure 
the defect in survey method. 'All this is'true and goes 
heavily to the weight of the very informal survey, but it 

I 

does show at least, whether or not the survey was complete 

I 

. 

and picked up all the juvenile cases, that in the period 
| in question no notice of readiness was filed in thirteen 

I 

I juvenile cases.. 

I 

Defense counsel note that in no juvenile case was 

there delay nearly as great as in the present case. 

The longest delay between docketing* and disposition was 147 

I days and defense counsel point out that the average time 

lapse appears to be in the order of 40 days. 

^ _ While, therefore, it is not impossible to infer that, 

the failure to fit the case into the Notice of Readiness j 

framework was understandable, it cannot be said in all 

of the circumstances that the delay in moving the case 

was excusable, applying the test of United States v. Bowman , 

2d Cir. 1974, 493 F.2d, 594, 597-598. 

The Government argues that Rule 50(b) does not 

*As counsel notes, docketing date is not 
arrest date, but, even so, from docketing 
j to disposition here was a little over six months. 
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7. 

authorize the inclusion in Plans for Achieving Prompt 
Disposition of a provision for dismissal with prejudice 
and that the Model Plan made available by the Judicial 

Conference contained a contrary provision - that non-compli- 

| 

ance with the Plan schedules should not require dismissal., j 

I 

but should not prevent dismissal for unnecessary delay 
under Rule 48(b). It is suggested that otherwise the Plan 
as here applied would be invalid as beyond the judicial 
rule-making power. But rejection of these contentions 
is the major premise of the many decisions enforcing the j 
rules of the Plan and the earlier prompt disposition rules 
of the Court of Appeals. 


It follows that the judgment having been vacated the : 
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